
ECONOMIC COMMUNITY OF WESTAFRICAN STATES

ECOWAS

REGIONAL INVESTMENT
POLICY FRAMEWORK

ECOWAS COMMISSION, ABUJA, NIGERIA



ECOWAS

REGIONAL INVESTMENT

POLICY FRAMEWORK

ECONOMIC COMMUNITY OF WEST AFRICAN STATES



ECOWAS REGIONAL INVESTMENT POLICY FRAMEWORK

Abuja, 2007

ECOWAS COMMISSION,ABUJA, NIGERIA

101 Yakubu Gowon Crescent,
Asokoro,
P.M.B.401,
Abuja. NIGERIA

website:www.ecowas.int



CONTENTS

Contents iii

CHAPTER I: 1

REGIONAL INVESTMENT POLICY FRAMEWORK

1. INTRODUCTION 1

1.1 Context

1.2 Aims

2. THE CASE FOR ECOWAS REGIONAL

INVESTMENT POLICY 4

2.1 Regional Investment Policy is requested byECOWAS Treaties
2.2 Regional Investment Policy Strengthens the Development

of PrivateSector and lead to Sustainable Economic Growth
2.3 Regional Investment Policy Reinforces ECOWAS Aims to

Secure Transparent, Stable and Predictable Conditionsfor
Investment and Enhance the Common Market

3. OVERVIEW OF THE PRESENT STATE OF

INVESTMENT POLICY IN ECOWAS MEMBER STATES 7

3.1 Present Situation

3.2 Overview of Regulatory Practices toward Investment in
ECOWAS Region

3.3 Overview of Incentives

4 ELEMENTS OF AN EFFECTIVE ECOWAS REGIONAL

INVESTMENT POLICY 13

4.1 Building Blocks of the Regional Investment Policy
Harmonisation (Areas ofConvergence)

4.2 BestPolicyPractices (Convergence Criteria)

iii



ECOWAS REGIONAL INVESTMENT POLICY FRAMEWORK

4.3 Implementation
4.4 Regional institutionalframeworkfor investment
4.5 Outlineofa Regional Investment Agreement

ANNEX1: (Table 1) - Regulatory Treatment ofFDI in West
African Countries: Restrictions on Investment 1 25

ANNEX 2: (Table 2) - Regulatory Practices Toward FDI:
Other than Restrictions 2 26

CHAPTER II: 27

SUPPLEMENTARY ACT A/SA.3/06/08

ADOPTING COMMUNITY RULES ON INVESTMENT AND

THE MODALITIES FOR THEIR IMPLEMENTATION

WITHIN ECOWAS

IV



CHAPTER I

1. INTRODUCTION

1.1 Context

Theglobalisationof the world economy, whichentails interdependence
among countries, has made the role of investment to become
increasingly important in recent years. However ECOWAS countries
have remained, in relative terms, at the margin of the process of the
expanding global investment flow. Given the fact that investment
inflows are to a large extent function of location specific advantages
such as: size of domestic market, growth of the domestic economy,
openness to international trade, and an appropriate investment climate
and image, ECOWAS Member States became more determined to
address the problem of low investment inflow into the region.
Consequently, at their meeting held in Abuja in April 2006, the
Ministerial Monitoring Committee (MMC) mandated the old
Secretariat to prepare a regional investment policy framework" which
they will consider at the October 2006 meeting. This framework has
been prepared in response to this request.Whiletaking the peculiarities
of ECOWAS countries into account, this regional framework was drawn
in line with international principles, consolidates the progress achieved
by membersstates on policyareas related to investment. It puts forward
suggestions for implementation and institutional follow-up.

After thorough discussions on the issues relating to the draft policy
framework, some of the main conclusions arrived at were as follows:

• A number of similarities exist in the different investment codes of

MemberStates,which couldbeused in the preparation ofa regional
investment policy.

T
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• A few significant differences however exist, particularly with
regard to tax incentives and some aspects of national policies for
attracting investment.

• There is a need for harmonization and implementation of the
different sectoral policies designed to attract investments to the
region.

• There is a need for the formulation of a draft supplementary act on
the regional investment policy.

• There is a need for the establishment of a Regional Investment
Promotion Agency (RIPA). The duties of this agency and its
interactions with the ECOWAS Commission and Member States

shouldbe clearly defined.

After the deliberations, a regional framework document was adopted
with the following essential aspects:

1. A description of the framework indicating:
the rationale for the regional investment framework;
the present situation of investment policy and code in member
states;

the areas in which policy harmonization should be pursued
with a view to improving the investment environment in the
region;
the establishment of a mechanism for monitoring the
implementation ofthe relevant harmonised policy;
the establishment of a regional structure for investment
promotion, facilitation and monitoring.

2. A draft Supplementary Act adopting community Rules on
investment and modalities for its implementation within ECOWAS.

3. A draft "Supplementary Act adopting establishing a Regional
InvestmentPromotionAgency within ECOWAS.



ECOWAS REGIONAL INVESTMENT POLICY FRAMEWORK

1.2 Aims

The framework aims at providing a reference for the elaboration,
implementation and evaluation of national policies relating to
investment in the ECOWAS region.

This involves harmonising investment promotion policies and the
regulatory environment:

• Essential conditionsfor attracting investment: Political stability;
good governance; macroeconomic reform and stability; trade
liberalization; market integration; foreign exchange market
liberalization; investment deregulation; consistency in policy and
application; improvement ofprocedures for creating enterprise.

• Principalactions needed to increase investmentover the medium-
Term: Taxreform; legal and judicial reforms; institutional reforms;
capitalmarket development; human capitaldevelopment; credible
privatization; new/upgraded infrastructure; investment promotion
and facilitation.

• Program of Immediate Actions: Accelerate implementation of the
ECOWAS trade reform agenda; Investor servicing and policy
advocacy at the national and regional level.
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2. THE CASE FOR ECOWAS REGIONAL INVESTMENT POLICY

2.1 Regional investment policy is requested by ECOWAS treaties

The Revised ECOWAS Treaty calls for the establishment of a common
market through:
• Theliberalisation oftradebytheabolition, amongMemberStates, of

customs duties levied on imports and exports, and the abolition
among Member States, of non-tariff barriers in order to establish a
freetrade areaat theCommunitylevel;

• The adoption of a common external tariff and a common trade
policy vis-a-vis third countries;

• The removal, between Member States, of obstacles to the free
movement ofpersons, goods, service andcapital, andtotherightof
residence and establishment.

In addition to the customs union and the common market, the ECOWAS
region is to also establish an "economic union" with common policies
for economic, financial social and cultural sectors, including amonetary
union.

Specifically, there are also two provisions relating to investment - the
first oneproviding for theadoption ofa regional agreement on cross-
border investment (Article 3.2(f)), and the second for the "the
harmonisation ofnational investment codes leading totheadoption ofa
singleCommunityinvestmentcode."(Article 3.2(1))

2.2 Regional investment policy strengthens the development of
privatesectorandleadto sustainableeconomicgrowth

Aregionalinvestmentcodewould strengthen the commonmarket as it
wouldeliminate thedistortions oncompetition providedby individual
member countries' code which offer different fiscal incentives to
investors.

Furthermore, development of a strong and dynamic private sector is
crucial to long-term economic growth, which in turn, is a necessary
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condition for sustained poverty reduction. Experience over the past
two decades has shown that when properly regulated and operating
under competitive marketconditions, the privatesectorcan generally
use resources more efficientlythan the public sector. Private enterprises
can deliver goods and services to meet growing consumer demands,
and createnew jobopportunities at thesame time. Aseconomicgrowth
proceeds, formal and informal employment becomes a source of income
for the poor, and improves the sustainability of their livelihoods.
Private sector growth can also affect poverty in other ways. Public-
private partnerships in infrastructure projects can reduce pressure on
public budgets and enable governments to redirect more resources to
social spending. Private sector participation in infrastructure and
utilities can also improve and extend the delivery efficiencyof essential
services. Private sector involvement in the delivery of education and
health services to higher income groups can free-up government
resources for the needs of lower incomegroups.

The challenge to government of ECOWAS region is to create and
maintain the legal and market institutional infrastructure needed to
enable private sector activities to act as the engine of economic growth,
in other words, to support and strengthen an 'enabling business
environment'. A regional investment policy contributes to that aim by
re-enforcing the 'enabling business environment'.

2.3 Regional investment policy reinforces ECOWAS aims to secure
transparent, stable and predictable conditions for investment and
enhance the common market

The ostensible goal of ECOWAS is "to secure transparent, stable and
predictable conditions for long-term cross border investment." To
ECOWASa common investment policy will help unlock the benefits of
investment for member countries, generating more dynamic growth,
technology transfer, employment and a wide range of additional
benefits. It is widely recognized that, under the right conditions,
investment can be an important source of private capital for developing
countries that can complement national and international development
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efforts; and it can create jobs, generate positive 'spill over' effects,
facilitate technology transfer, and expand access to global markets.
However, realizing this potential requires more than liberalization of
capitalaccount and investorprotection. Successful regionalinvestment
strategy requires effective regulatory and institutional provisions in
member countries. In addition, successful regional investment strategy
is often required in the context of active industrialization policies
designed to build regional capacity, create dynamic linkagesbetween
foreign and domestic investors, transfer technology, and safeguardthe
balance-of-payments.

The presumed benefits of a regional investment policy for ECOWAS
countries can therefore be broadly divided into three clusters:
• Predictability and Stability. One important claim is that an

investment policy for the region would help to create legal and
institutional conditions needed to attract investment. It would, so

the argument runs, offerinvestorssecurity. In effect, the argument
here is that the agreement would encourage governments to behave
in a way that reflected their own self-interest.

• Dispersing FDI. At present, FDI is highly concentrated in a small
group ofcountriesin the region.Witha commoninvestment policy
an enlarged space is now created for foreign investors as well as
local and regional investors.

• Harmonising ECOWAS incentives towards Investment. There are
many bilateral investment treatiesin placein ECOWAS countries.
At the same time, foreign investment rules are enshrined in many
national trade agreements. A common investment regime would
minimise this fragmentation and also help to set a base line.

Thus, an investment policy for all countries in ECOWAS will unlock
thesebenefitsthrough twokeychannels. First,itwould improvemarket
accessfor investors, lowering barriers to entry just as tariff cuts lower
barriers for goods. Second, such a common policy would increase
investor rights, and reduce the risks associated with government
intervention in ECOWAS Countries.



ECOWAS REGIONAL INVESTMENT POLICY FRAMEWORK

3. OVERVIEW OF THE PRESENT STATE OF

INVESTMENT POLICY IN ECOWAS MEMBER STATES

3.1 Present Situation

Economic Community of West African States (ECOWAS) have become
more accommodating toward foreign direct investment (FDI) over the
last two decades as evidenced inter alia by changes in the regulatory
regimes of most of the countries towards overseas investors and their
investments. The reorientation was set in the context of a more general
shift in attitudes toward the private sector, and it reflects an increasing
realization that private international capital flows are likely to be a key
source of development finance in the future. The changing stance
toward FDI has also given rise to a proliferation of investment
promotion agencies, special economic zones and other targeted
mechanisms through which countries aspire to attract foreign investors
and their investments. However, it is observed that considerable

national differences still persist among the countries and important
hurdles still need to be overcome to harmonize the regional investment
code. Also, while it is fair to say that in terms of overall statutory FDI
regulation, West African countries are on average not more restrictive
than other developing nations, some of the remaining obstacles are yet
both severe and peculiar to the region. An example of remaining
obstacle is the prevalence of sectoral restrictions with the purpose of
protecting small businesses and artisan production, which likewise
hold back the creation of a market economy and foreign-local corporate
linkages in large segments of ECOWASsocieties.

3.2 Overview of regulatory practices toward investment in ECOWAS
Region

Tables 1 and 2 (in Annex) summarize information collected on West
African countries' regulatory institutions and other practices towards
investors. They provide an inventory of available public information
which evaluates the various national investment climates. The two

tables that make up the matrix address different aspects of
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discriminatory and non-discriminatory treatments to investors. Table1
focuses on actual restrictions to investment, whether in the form of

general or specific limits to access, or post-entry limitations on foreign-
invested companies' commercial operations. Table 2however, describes
other measures, including those that aim at attracting investors by
means of subsidization, and measures to enhance regulatory
transparency. The inventory is intrinsically a work in progress that will
be further completed and/or improved based further feedbacks and
information from stakeholders. Once completed with accurate and up
to date information, the inventory should contribute to measure
progress on investment policy transparency and openness in the region;
and then ECOWAS Secretariat can initiate a political dialogue among
governments of West African countries on best practices to attract
investment and maximize its economic benefits through a harmonized
investment policy for the entire.

3.2.1 Restrictions on ForeignInvestment

i. Generalrestrictions on entry
According to available information ECOWAS countries have generally
simplified their procedures for entry of FDI (participation in existing
firms and greenfield investment) since the early 1990s.Since then, FDI is
no longer routinely screened in most countries, and some now apply
policies of guaranteeing a transparent registration of projects meeting
proper criteria. However, many countries still impose general
restrictions on entry, either by prohibiting foreign investment below a
certain size, through minimum capital investment or by requesting
prior approval or licensing from which domestic investors are
exempted (Table 1).

Previous restrictions on foreign purchase of domestic shares (in capital
markets) have been relaxed in several ECOWAS countries. Without
prejudice to restrictions on FDI laws, non-residents are now in
principle, allowed to own up to 100per cent of domestic enterprises in
nearly all ECOWAS countries except in Ghana, where foreign
ownership cannot exceed a fixed threshold. From this development it is

T
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understood that many ECOWAS countries have accepted the
obligations of the Article VIII of the IMF's Article of Agreement which
compels member nations of IMF to remove restrictions on payments
and transfers for international current transactions, and to adopt
multilateral payment system free of restrictions and discriminations.
Most ECOWAS countries have putrules inplace guaranteeing investors
an unrestricted remittance of dividends, profits and liquidation
proceeds, on condition that payment of taxes and other liabilities has
beenmadeaccording tolocal regulations.

ii SpecificRestrictions onEntry
All ECOWAS countries retained some levels of restrictive practices
toward some specific categories of investment. They discourage
regional and foreign investment in certain sectors either to stimulate
local entrepreneurship, to protect sectors deemed to be of strategic
interest, or to maintain the monopoly position ofstate enterprises. As a
general rule, the majority of countries tend to discriminate against
regional and foreign investors in activities judged to be particularly
suited to national or local entrepreneurs. Such practices are found in
sectors like small-scale manufacturing and mining, some trading
activities andproximity services. Regional andforeign participation in
financial services is restricted and/or subjected to more burdensome
licensing requirements than applied to domestic investors in some
countries. For some other countries they do notreport discriminatory
regulation against regional and foreign entrepreneurs wishing toinvest
in financial activities. More generally, progress has been made in
transferring financial services from thepublic totheprivate domain.

To boost local entrepreneurship and self employment, mostECOWAS
governments ban or restrict foreign participations in certain kinds of
other services, especially the ones that do not call for specialized
expertise. Examples include barber shops and beauty salons, retail and
wholesale trading, radio-television and telecommunication,
transportation, barsand restaurants. Essentially in the primary sector
foreign entrepreneurs are in most cases not allowed to invest in small
scale mining, in construction companies and in some agricultural
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activities. Furthermore, regulations also deny national treatment to
non-domestic entrepreneurs wishing to invest in the manufacturing
sector in many countries. One prime example, mirrored in many
ECOWAS countries' legislation, ismilitary equipment, butsome ofthe
more Africa-specific exceptions include the production ofcommodities
goods suchasbread, school furniture and bricks.

iii PostEntry-Restrictions
Most ECOWAS countries have relatively few statutory practices
favouring domestic companies over existing foreign owned enterprises.
Onthecontrary, itappears thatforeign businesses may enjoy inpractice
easier access to local financing because of their better collateral
capabilities, and may obtain official support for projects deemed tobe
critical forthenational development strategy. Ontheissueofsubsidies,
ECOWAS countries mostly provide investment incentives intheform of
tax reductions and do not release information on regulations and
practices discriminating against regional and foreign investors.
Incentives are granted to encourage investment in particular sectors
(e.g. export activities are generally exempted from paying duty) or
geographic locations. With the exception of where domestic-owned
companies pay a lower corporate income tax than foreign-owned
enterprises, national tax legislation does apparently not discriminate
against foreign investors inECOWAS countries with substantial foreign
enterprise.

Immigration and other regulation make the entry ofkey personnel in
regional and foreign enterprises relatively difficult throughout the
entire WestAfrican countries. The processof getting work permits for
regional andforeign employees isboth expensive andtime-consuming.
Ontop ofthe immigration regulation, most countries also apply strict
rules to the employment of expatriates, and generally allow foreign
employees only inproportion tothe capital invested. Conversely, some
countries encourage immigration of persons with special skills to
compensatefora lackofworkforce incertainsectors.

10
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3.2.2Regulatory Practices OtherthanRestrictions

i. PracticesEncouragingInvestment
The degree and distinction to which ECOWAScountries offer incentives
to attract investment in addition to what is available to domestic

enterprises is mostly hard to establishon the basis of publicly available
information.

To boost the confidence of foreign entrepreneurs and assure them of
protection of their investments, all ECOWAS countries were discovered
to have signed Bilateral Investment Treaties (BITs) with a number of
other countries. In addition to the BITs, investors placegreat emphasis
on the presence of Bilateral Tax Treaties (BTTs), which provide them
with greater certainty about the fiscal implications of cross-border
transactions.

ii. Measures toEnhanceInvestmentPolicyTransparency
It appears that the ECOWAS countries with a few exceptions could do
more to diffuse relevant information to investors. On issues as vital to

investors as national practices for notification prior to regulatory
changes as well as "silent and consent" authorization, no information
has been found for the large majority ofcountries.

Practices for the publication of investment regulations vary widely
among countries within ECOWAS region. While a majority of these
countries publish some material, but few officialweb sites provide full
texts of laws and regulations making the needed documents to be
generally difficult to access because they tend to be spread among
several web sites and lost between unrelated information. Most of the

websites contacted merely seem to give preference to showcasing
success stories and advertising future projects rather than to providing
concrete documentation and data for incoming investors.

11
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Hi. OtherMeasures

At the sub-national level, some countries provide various kinds of
incentives,mainly through taxrebates,to investorsestablishingin rural
areas or in less developed part of the country. However, the degree to
which these reflect regional policy-makingas opposed to the priorities
ofnational priorities isnot always clear.

3.2.3 Restrictions in theServiceSectors: Evidencefrom GATS Schedules

Another way of identifying practices and regulations that discourage
investment inflows to the service sectors is to examine the World Trade

Organization (WTO) GeneralAgreement on Trade in Services (GATS)
schedule of horizontal commitments related to mode 3 provisions of
services. Most of the countries in ECOWASare signatories to GATSvia
their accession into WTO. Moreover, in GATS, countries have an

incentive to announce commitments that are less permissive than their
actual regulatory practices in order to "keep their options open".

3.3 Overview of incentives

The incentives which are being granted within the sub region lack
uniformity. It should also be noted that most member states operated a
system allowing for a degree of automaticity in the grant of some
incentives with a view to minimizing the extent of technocratic
intervention. There is however significant differences in terms of fiscal
incentives offered by the Member States.

12
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4. ELEMENTS OF AN EFFECTIVE

ECOWAS REGIONAL INVESTMENT POLICY

As identified above, investment policy, law and practices, in ECOWAS
member states show areas of convergence in substantive parts. The
similarities among the code may serve as an initial platform for the
creation ofaregional investment code for the ECOWAS Community as a
whole. However divergences are noticed inkey issues like incentive-
based strategies. More importantly divergences occur in policy required
tocreatea climatefora conduciveinvestmentenvironment in ECOWAS
region.

4.1 Building blocks of theregional investment policy harmonisation
(areas of convergence)

The main objective being to harmonise policies creating an environment
that is attractive to all investors and enhancing the development benefits
ofinvestment totheregion.

The regional policy framework will recognise that a broad based
integrated approach is needed to strengthen the investment
environment in ECOWAS and that the following policy areas are of
crucial importance.

Apreliminary list ofpolicy building blocks for policy harmonisation for
investmentinducing frameworkhasbeenset;it includes:

1) Investment policy transparency, investment protection and non
discrimination treatment.

2) Investment promotion and facilitation including review of
investment incentives.

3) Tax policy: Design tax policy favourable to investment; ensure
transparency, integrity and efficiency of tax administration,
undertake a systematic review of tax incentives.

if
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4) Public Administration and Regulatory Governance: Strengthen
functioning of public and regulatory institutions, streamline
administrative procedures and eliminate administrative obstacles
to investment, ensure integrity in public administration, build
institution and human capacity at central, regional and local
government levels, strengtheningconsultation proceduresbetween
publicandprivate sectors andcivil society.

5) Competition policy: Create and effectively enforce regional
competition legislation which is in line with best international
practice; have independent enforcement agencies endowed with
adequate human and financial resources, provide competition
authorities the possibility to express their views in the process of
developing and implementing legislation having an impact on
competition, ensure that privatization operations are compatible
withcompetitionprinciples.

6) Corporate Governance and corporate responsibility: Strengthen
regulatory authorities to improve implementation and
enforcement, encourage private sector involvement and facilitate
the development of a corporate governance culture, provide
training and capacity building for all parties and professions
involved in corporate governance, protect minority shareholders,
reinforce boards, promote compliance with international standards
and practices for accounting, audit and non financial disclosure.
Respect internationally agreed principles of corporate social
responsibility.

7) Anti-corruption and business integrity: Implement effective
policies to prevent and to punish bribery and corruption; introduce
the necessary regulatory and institutional reforms develop
education and public awareness campaigns, engage ina dialogue
with the private sector on measure to prevent corruption in
commercial transactions; systematically evaluate the
implementationofanti-corruption measures.

14
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Human resources and employment strategies: Strengthen human
resources development through government policies, education
programs and vocational training, review employment strategies
throughout the region and encourage a systematic dialogue
between policy makers andprivate sector institutions.

Enterprise development and SME promotion: Encourage enterprise
creation though proper government policies and development of
financial institutions, Implement good practices for SME
promotion.

10) Trade: Creation of a common market

11) Industrial Policy

4.2 Best Policy practices (convergence criteria)

Aset of best policy practices is necessary to guide the reform process.
Boxes 1- 3 below provide best practices for the first three building
blocks above:

Box 1: Investment policy principle and best practices
Clear and transparent national policies, laws, regulations and
administrative practices that do not impose unnecessary burdens;
Coherence and stability of laws, regulations and administrative
practices;

National treatment for foreign investors at both the pre-and post-
establishment stage; exceptions to be clearly formulated and
brought to the attention of the Investors and periodically reviewed
with a view ofphasing themout;
Promotion of an effective services sector, in particular through the
removal ofremaining obstacles to foreign investment in the areas of
financial and professionalservices;
Timely and unrestricted transfer ofthe proceeds of the investment;
Guaranteed repatriation of the capital when the investment is
terminated;

15
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Timely and efficient means of ownership registration and full
protection of property and contractual rights including intellectual
property and the right to own land; high standards on expropriation
and compensation;
Access for investors to effective dispute settlement mechanisms
including government ratified and binding instruments such as
arbitration;

Movement of key personnel for the investment and simplification of
visa regulations;
Transparency and non-discrimination of investment incentives;
systematic review of cost/benefits of existing and planned
incentives;

Ratification of international treaties on the promotion and
protection of investment.
Support for responsible corporate conduct through: (i) Investment
policies that are consistent with development, protection of the
environment andinternationally recognised core labour standards;
(ii) Promotion of internationally agreed principles of good
corporate conduct.

Box 2: Investment Promotion and Facilitation

Definition and implementation of an effective strategy of investment
promotion that is specific and takes into accountbest practices, such as:
• Elaboration of regional and governments vision and policy on local,

regional and foreign investment and advocacy among social
partners, civil society andinvestors;

• Establishment of a regional Investment Promotion Agency with
adequate human and financial resources, whose performance is
regularly reviewed;
Definition ofstrategic policy options and setting out thecorporate
strategy and marketing plan for the Investment Promotion Agency
to build competitive strength and achieve selected policy options;
Involvement of Investment Promotion Agencies in identifying
administrativebarriers to FDI and establishinga programme with

16
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clearly assigned responsibilities and target dates to remove such
obstacles to investment;

Mechanisms for regular dialogue between IPAs and investors;
Regional consultation with IPAs on all policy areas related to
investment;

IPA involvement in international and regional networks and
capacity-building initiatives;

Facilitation of investment and servicing of new and existing
investors at all stages of the investment cycle, from start-up to post-
investment andnewexpansion stages;
Encouragement of greater integration of foreign business into the
regional economy and the establishment of foreign investment in
the member countries through linkage programmes with SMEs;
Evaluation ofcosts and benefits ofinvestment incentives;

Box 3: Tax Policy

Tax policy design and administration to play a central role in
facilitating investment from international, regional and domestic
sources; this implies a balance between budgetary considerations
andprivate sector development priorities;
Development ofa comprehensive tax strategy, which is consistent
with economic development and investment strategies, based on
measurement of the overall tax burden and effective tax rates for
business activities;

Transparency, clarity and predictability of tax laws, regulations and
administrative practices; explicit legal basis for all taxes, duties and
similar charges; consolidation of all income and profit tax laws into
a single Code, supplemented by explanatory materials and
supporting information;

Tax system which isneutral in its treatment of foreign, regional and
domestic investors;

Tax treaty network to address international double taxation;
availability of dispute settlement mechanisms (e.g. mutual
agreement procedures among taxauthorities);

17
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Use ofcost/benefit analysis oftax incentives accounting for revenue
losses and tax administration costs; evaluations to be made
available to the public;
Reporting of tax expenditure reports and use of sunset clauses for
the budget process;
Establishment of a comprehensive tax treaty network, which
minimises the opportunities for abusive cross-border tax avoidance
activities;

Regular consultations involving tax and investment policy makers
and investment promotion agencies and business to improve tax
policy design and coherence of tax and investment policies.

4.3 Implementation

4.3.2 Implementation outline

The political commitment to implement this framework through
suitable national and regional policies and regional co-operation is oi
outmost importance. In addition, the support from the business sector
will be necessary which implies the mobilization of business
associations. In addition contributions by civil society organizations
will be encouraged.

The implementation part of the Framework will also call for the
improvement of legislative process and the strengthening of
parliamentary institutions.

Finally the framework will call for the strengthening of institutional
capacitiestoassessand monitorprogress.

4.3.2 Investmentpolicy harmonisation monitoring

4.3.2.1 Objectives andprinciples

Atool is proposed for the monitoring of the policy harmonisation. The
Investment Policy Harmonisation Management Tool (IMT) isconceived

18
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asa management tool to help measure progress onthe reform agenda,
provide a benchmark for country assessments on performance and
support the implementation of the ECOWAS Investment Policy
Framework.

Itwill give countries apractical tool to gauge their performance in key
policyareas where investment-conducive reformshave been successful
and address remaining obstacles. Once evaluation iscompleted, results
should be used to guide further reform. This process could help create
necessary additional capacities, mobilize donor support where still
needed and ensure that resources are efficiently allocated to key
priority areas.

The tool also provides a structured framework for further regional
integration, especially through the creation of a regional peer review
process. In this way, countries can engage inameaningful reform policy
dialogue among each.

Finally the tool serves to reinforce public/private dialogue, ensuring
that input from the private sector isincluded inpolicy formulation and
reform.

The "Investment Policy Harmonisation Management Tool" (IMT) is a
tool for the ECOWAS countries to measure and communicate progress
on ten key dimensions of investment policy harmonisation. The IMT
allow ECOWAS countries to benchmark their progress relative to peers
in the region and provides direction on how to improve on each policy
dimension throughgoodpractices.

19
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The IMT measures implementation of reform in 10 key dimensions
Approach

IMT Dimensions

1. Investment policy and
investment promotion

2. Tax policy

3. Anti-corruption

4. Competition policy

5. Trade policy

6. Regulatory reform

7. Human capital

8. SME policy*

9. Financial services

10 Infrastructure

Dimensions • ~ Sub-dimensions

Assess the progress
ECOWAS countries

have made in
implementing
investment

conducive reforms

Allows ECOWAS
countries to gauge
their reform process
amongst themselves

Demonstrates the

"Best Practice' with
respect to a
particular reform
category

2 ! Tax Framework

en 2.1 Tax System

Sub Dimensions Indicators

2 3 Tax Administration

I
5 2.3.1 Implementation

•

Indicators - Level of Reform

1 2 3 4 S

implementation

Re mbursement

^ ' Moniloring o(
Rebnbusen 1

Appeal Procedure

Tax Reconciliation

Objectives

The IMT is guided by four key objectives:

Targeted
Support in

Implementa
tion

Identifies areas
where reform has

been successful

Identifies areas
where more reform
is needed

Comparing the
degree of reform
success between
countries

Strengthens the
reform momentum in
ECOWAS countries

Regional
Collab

oration and

Peer

Review

Encourages
ECOWAS countries
to examine each
others' reform
progress

Strengthens co
operation between
ECOWAS countries
to ensure stability
and economic
growth in the region

Promotes dialogue
between countries
on successful reform
and best practices

Investment Monitoring Tool
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Reinforces policy
consultation

mechanisms with the
private sector

Encourages the
growth of new outlets
for public /private
dialogue

Ensures that
opinions from the
private sector are
systematically used
in policy formulation

Provides a simple
and transparent
communication tool

to potential investors



ECOWAS REGIONAL INVESTMENT POLICY FRAMEWORK

4.3.2.2 Process

1. Structured evaluation:

• measures progress in investment reform for ECOWAS
countries on a comparative basis.

• indicates countries' position on a scale of 1 to 5 along various
dimensions of reform.

2. Targetedsupport in implementation:
• prioritises regional and country level support needs based on

evaluation.

• provides a basis for coaching initiatives and peer reviews
through "Good Practice" examples.

3. Regional collaboration andpeerreview:
• promotes ECOWAS regional investment dialogue through

"Good Practice" case studies.

• encourages more effective peer reviews through a common
evaluation framework.

4. Public andprivate sector involvement:
• provides a simple and transparent communication tool to

potential investors.
• supplies a common framework for private sector policy

dialogue with governments.
• encourages public/private consultations.

4.3.2.3 Keysteps in theIMTprocess

• Step 1. First round presentation by the Secretariat at the
Stakeholders meeting in Niamey, to present and explain the
IMT and identify key policy priorities (28-30September 2006).

• Step 2. Finalisation of the IMT toolkit and first evaluation of
ECOWAS countries by the Secretariat based on available
secondary sources (Completed: November 2006).
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• Step 3. ECOWAS countries conduct self-evaluation along IMT
dimensions (December 2006).

• Step 4. ECOWAS Secretariat conduct second level
.measurement with support of local consultants to further
incorporate: (i) primary data from each ECOWAS country (ii)
input from specialized government bodies (ex.: Competition
national structures, Investment promotion Agencies); (iii)
Input from the private sector (Chambers of Commerce, etc)
(January 2007).

• Step 5. Second round Stake holders meeting to review and
discuss IMTresults foreach country (February 2007).

• Step 6.Finalisationand publicationof IMT(March 2007).

4.4 Regional institutional framework for investment

4.4.1 Private Sector Departmentat the ECOWASCommission

The department responsible for investment issues at the ECOWAS
Commission is tobe strengthened in order toensurebettermonitoring
of the regional investment policy and to undertake peer reviews,
discuss key issues of regional integration and develop
recommendations to improve policies for investment. Roundtables
and task forces composed of senior government officials and private
sector representatives under the auspices of the department can be
created to deal with specific issues such as Investment Policy,
Investment Promotion, Enterprise Development, Corporate
Governance, Social Responsibility and Business Integrity, Tax Policy,
etc.

The Private sector department of the ECOWAS Commission could be
supported by a number of advisory groups such as the organised
Private Sector, Civil Society, Parliamentarians, Local and Regional
policy groups.
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4.4.2 ECOWAS RegionalInvestmentPromotionAgency(RIPA)

A Regional Investment Promotion Agency is to be established, to
increase awareness of member States' investment incentives,
opportunities, legislation, practices, majoreventsaffectinginvestments
and other relevant information through regular dissemination and
other awareness-promoting activities.

Thestructure,function and operational modeoftheagencywillbe later
defined.Thefunctionscould include the responsibilitiesto:

• implement the regional policy relating to investments as is
contained in this Agreement;

• collect, collate analyse and disseminate information about
investment opportunities in the region as received from the
national investment promotion agencies investment
promotion agencies of the information on investment
requesting or transmitting information from or to another
member state;

provide a contact for assistance in investment promotion and
facilitation;

provide specialexpertisein the promotion of development and
sustainable investments;

promote the transfer of technology through appropriate
investments;

maintain statistics about inward and outward investment of

Member States;

handle enquires in relation to the conduct of investments of
investors ofMember States;

report on any matters dealt with under the various provisions
of this Agreement;
perform other matters as the members of the Conference of
Member States may determine;
provide consulting servicesand disseminate report of studies
to member states;

harmonize government-enterprise relations and provide
guidance tonational investmentpromotion agencies;and
liasewith existinginvestmentinsuranceguaranty agencies.

13
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4.5 Outline of a regional investment agreement

Justification of code:
Legal justification (ECOWAS Treaties, supplementary Acts,
Decisions etc)
Economic justification (Need for integration into globalization
process);
The development of a common market calls for the elimination of
distortions in competition created by national investmentcodes.)

Objective:
Reassure investors and encourage them to invest in the ECOWAS
region.

General conditions:

Provisions already stipulated in international investment treaties
Freedom to effect transfers including free movement of capital
within the region
Freedom to invest

Right of access to foreign exchange
Recognition of private property
Recognition of intellectual property
Guarantee ownership of private property and compensation in
cases of expropriation for public use.

Benefit to be granted
Establishment phase (time limit)
Operational phase
Conditions for granting licenses
Licensing application documents

Settlement of disputes
General provisions
Freedom of contracting parties to have recourse to jurisdictions of
their choice

Transitional provisions
Reference to ECOWAS treaties

Supplementary Acts
Decisions.
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CHAPTER II

SUPPLEMENTARY ACT A/SA.3/12/08 ADOPTING COMMUNITY
RULES ON INVESTMENT AND THE MODALITIES FOR THEIR

IMPLEMENTATION WITH ECOWAS

THE HIGH CONTRACTING PARTIES

MINDFUL ofArticles 7, 8 and 9 ofthe ECOWAS Treaty as amended
establishing the Authority of Heads of State and Government and
defining its composition and functions;

MINDFUL ofArticle 3ofthe ECOWAS Treaty stipulating the areas in
which the Community should focus its activities in order to achieveits
aims and objectives;

RECOGNIZING that the development ofamore vibrant and dynamic
private sector helps to create job opportunities, promote technology
transfer, support long term economic growth and contributes
effectively tothefight against poverty;

ANXIOUS to promote and consolidate within ECOWAS, an
environment conducive to the development of the activities of the
private sector and to make the latter a genuine engine of economic
growth;

NOTING that national investment codes in force in Member States
offer investors different incentives andprotection measures;

CONVINCED of the need to establish within the ECOWAS region,
reliable, transparent, stable andpredictable conditions forinvestments;

DESIROUS of adopting common regional rules on investments and
defining themodalities for theirimplementation, inordertoachieve the
afore-mentionedobjectives;

IF
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HAVING CONSIDERED theopinionoftheECOWAS Parliament;

ON THE RECOMMENDATION of the sixty first ordinary session of
the Councilof Ministers, held in Ouagadougou from 27 29November
2008.

AGREE AS FOLLOWS:

CHAPTER I:

GENERAL PROVISIONS

ARTICLE 1: DEFINITIONS

(a) "company" means any corporate entity constituted or organized
undertheapplicable lawofanyECOWAS MemberState, whetheror
not for profit, and whether privately or governmentally owned or
controlled;

(b) "national" means a person who isa citizen ofanyMember State of
ECOWAS;

(c) "investment" means
i) a company;
ii) shares, stock and other forms of equity participation in a

company, and bonds, debentures and other forms of debt
interests in a company;

iii) contractual rights, such as under turnkey, construction or
management contracts, production or revenue-sharing
contracts, concessions or other similar contracts;

iv) tangible property, including real property; and intangible
property, including rights, such asleases, mortgages; liens and
pledges on real property;

v) rights conferred pursuantto law, suchas licences and permits
provided that:

such investments are not in the nature of portfolio
investments which shall not be covered by this
SupplementaryAct;
thereisasignificant physical presence oftheinvestment in
the host State;

the investment in the host State is made in accordance with
the laws of that host State;

IT
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the investment is part or all of a business or commercial
operation; and
the investment is made by an investor as defined herein.

(d) "investor" is any individual or company of any Member State
of ECOWAS or a company that has invested or is making an
investment in the territory of a Member State;

(e) "measures" includes any legal, administrative, legislative, judicial
or policydecisionthat is takenby the host State,directly relating to
and affecting an investment in the territory of the host State, but
does not include measures in draft form;

(f) Member State, means a State of ECOWAS

(g) "home State" means a Member Stateof ECOWAS from where the
investment or the investor comes;

(h) "host State" is the ECOWAS Member state where the investment is
located;

(i) "ECOWAS" means the Economic Community of West African
States whose creation was reiterated by Article 2 of the Revised
Treaty.

(J) "Third Country" is any other State which is not a member of
ECOWAS

(k)"ILO" means the International Labor Organisation

ARTICLE2:

ADOPTION OF THE REGIONAL INSTRUMENT

The Community Ruleson investment as defined in this Supplementary
Act are hereby adopted.

ARTICLE3: OBJECTIVE

The objective of the Community Rules on investment is to promote
investment that supports sustainable development of the region.

ARTICLE 4: SCOPE OF COVERAGE

(1) This Supplementary Act applies to all investments by an investor,

IT
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whether the investmentismadebeforeor afterthe entry into forceof
this SupplementaryAct.

(2) This Supplementary Act applies to any measure adopted or
maintained by a Member State, after the entry into force of this
SupplementaryActby a governmental authority of the host State.

(3) This Supplementary Act does not create retroactive obligations or
responsibilities for investors. However investors who are not in
compliance with on going obligationsand responsibilities shall seek
to comply with them within twenty four (24) months of the entry
into forceof this Supplementary Act.

CHAPTER II:

STANDARDS OF TREATMENT TO MEMBER STATES'

INVESTORS

ARTICLE 5: NATIONAL TREATMENT

(1) Each Member State shall accord to investors of another Member
State treatment no less favourable than that, which it accords, in like
circumstances to any other investor operating in its territory, with
respect to the management, conduct, operation, expansion and sale
or other disposition of investments.

(2) Each Member State shall accord to investments of investors from
another Member State treatment no less favourable than that which

it accords, in like circumstances, to investments of its own investors

with respect to the, managements, conduct, operation, expansion
and sale or other disposition of investments.

(3) The treatment accorded by a Member State under Paragraphs (1)
and (2) means, with respect to a local authority, treatment no less
favourable than that which it accords, in like circumstances, to
investors within the Community.

(4) The concept of "in like circumstances" requires an overall
examination, on a case by-case basis, of all the circumstances of an
investment, including notably:
a) its effectson third persons and the localcommunity;
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b) its effects on the local, regional or national environment, the
health of the populations, or on the global commons;

c) the sector in which the investor is active;
d) the aim of the measure in question;
e) the regulatory process generally applied in relation to a

measure in question; and
f) other factors directly relating to the investment or investor in

relation to the measure in question.

ARTICLE 6: MOST-FAVORED-NATION TREATMENT

(1) This Article applies to:
a) all measures of a Member State covered by this Supplementary

Act, and
b) all the substantive provisions ofother international agreements

on investment that enters into force after this Supplementary
Act has entered into force.

(2) Each Member State shall accord to investors of another Member
State treatment no less favourable than that it accords in like

circumstances, to investors ofany other state within the Community
with respect to the management, conduct, operation, expansion,
sale or other disposition of investments.

(3) EachMember Stateshall accord to investments made by investors of
another Member State treatment no less favourable than that it

accords in like circumstances, to investments made by investors of
any other MemberStateof the Communityor of a third party with
respect to the management, conduct, operation, expansion, sale or
other disposition of investments.

(4) Each Member State shall accord to investors of another Member
State and to investments made by investors from other Member
States, the better of the treatment required by this Article, and the
national treatment obligation.

(5) Paragraphs (2) to (4) above do not oblige a State within the
Community to extend to the investors of another Member State the
benefit of any treatment, preference or privilege contained in:
i) any existing or future customs union, free trade area, common

market agreement or any international arrangement relating to
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the current or future environment to which the investor's home
State isnot a Party,or

ii) anyinternational agreement orarrangement relating whollyor
mainly to taxation or anydomestic legislation relating wholly
or mainly to taxation.

ARTICLE 7: MINIMUM REGIONAL STANDARDS

(1) Each Member State shall accord to investors from a Member State or
their investments, treatment in accordance with customary
international law, including fair and equitable treatment and
reasonable protection and security under the domestic law. This
obligationshallbeunderstood tobeconsistentwiththeobligationof
ECOWAS Member States.

(2) Paragraph (1) prescribes the customary usage of international law
minimum standard of treatment of aliens as the minimum standard

of treatment to be accorded to investments. Theconcepts of "fair
and equitable treatment" and "full protection and security" are
included within this standard, and do not create additional
substantive rights.

(3) Each Member State shall accord to investors and their investments
non-discriminatory treatmentwith respectto measures it adopts or
maintains relating to losses sufferedby investmentsin its territory
owing to armed conflict or civil strife.

(4) Notwithstanding Paragraph (3), if an investor of a State, in the
situationsreferredto in thatParagraph, suffers a lossin the territory
ofanother MemberState resulting from:
i) requisitioning of its investment or part thereof by the latter's

forces or authorities; or
ii) destruction ofits investmentor part thereofby the latter's forces

or authorities, which was not required by the necessity of the
situation, the host State within the Community shall provide
the investor restitution or compensation, which in either case
shall be prompt, adequate and effective; and with respect to
compensation, shall be in readily convertible form.
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ARTICLE 8: EXPROPRIATION

(1) No Member State may directly or indirectly nationalize or
expropriate aninvestment initsterritory ("expropriation"), except:
a) for a public purpose;
b) on a non discriminatory basis;
c) in accordancewith due processoflaw;and
d) onpayment ofcompensation inaccordance withParagraphs (2)

to (6).

(2) Appropriate compensation shall normally beequivalent to the fair
market value of the expropriated investment immediately before
theexpropriation took place ("dateofexpropriation"), and shallnot
reflect any change in value occurring because the intended
expropriation had become known earlier. Valuation criteria shall
include going concern value, asset value including declared tax
value of tangible property, and other criteria, as appropriate, to
determine fair market value;

(3) Compensationshallbepaidwithoutdelay andbefully realizable;

(4) Payment should be made in a convertible currency and
compensation shall include interest at a commercially reasonable
rateforthatcurrency from thedateofexpropriation until thedateof

• actual payment.

(5) Onpayment, compensation shall befreely transferable. Awards that
aresignificantlyburdensome onahostState maybepaidyearly over
a period ofthree (3) years orsuch other period asmay beagreed by
the Member States, subject to interest at the rate established by
mutual consent.

(6) This Article does not apply to the issuance of compulsory licences
granted in relation to intellectual property rights, or to the
revocation, limitation or creation of intellectual property rights, to
the extent that such issuance, revocation, limitation or creation is
consistentwith applicable international agreementson intellectual
property.
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(7) A non-discriminatory measure of general application shall not be
considered an expropriation ofa debt security or loan covered by
this Supplementary Act solely on the ground that the measure
imposes costs on the debtor that cause it to default on the debt.

ARTICLE 9:

SENIOR MANAGEMENT AND BOARDS OF DIRECTORS

(1) No Member State may require that an investor appoint to senior
managementpositionsindividualsofanyparticularnationality.

(2) No Member State may require that some members of the board of
directors or any committee thereof, of an investment, be of a
particular nationality, or resident in the territory of that State,
provided thattherequirement does notmaterially impairtheability
of the investor to exercise control over its investment.

(3) Subject togenerally applicable rules ofentry, noMember State may
unduly restrict or prevent the cross-border movement of staff
engaged in respect of investments from another Member State.

ARTICLE 10: TRANSFERS OF ASSETS

(1) Each Member State shall permit all transfers relating to an
investment to be made freely and without delay. Such transfers
include:

a) profits, dividends, interest, capital gains, royalty payments,
management fees, technical assistance and other fees, returns,
physical assets and other amounts derived from the
investment;

b) proceeds from the sale of all or any part of the investment or
from the partial or complete liquidation of the investment;

c) payments made under a contract entered into by the investor or
its investment, including payments made pursuant to a loan
agreement;

d) payments made pursuant to Article 8 of this Supplementary
Act; and

e) payments arising under any dispute settlement process.
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(2) Each Member State shall permit transfers to be made in a freely
convertible currency at the market rate of exchange prevailing on
the date of transfer with respect to spot transactions in the currency
to be transferred.

(3) Notwithstanding Paragraphs (1) and (2), a host State within the
Community may prevent a transfer through the equitable, non
discriminatory and good faithapplicationofits laws relating to:
a) bankruptcy, insolvency or the protection of the rights of

creditors;

b) issuing, trading or dealing in securities;
c) criminal or penal offences;
d) transfers of currency or other monetary instruments; or
e) ensuring the satisfaction of judgments in adjudicatory

proceedings

(4) Notwithstanding Paragraph (2), a host Statemay restrict transfers
or returns in circumstances where it could otherwise restrict such

transfers under this SupplementaryAct.

CHAPTER III

OBLIGATIONS AND DUTIES OF INVESTORS AND
INVESTMENTS

ARTICLE 11: GENERAL OBLIGATIONS

(1) Investors and Investments aresubject tothelawsand regulations of
the host State

(2) Investors and investments must comply with the host State
measures prescribing the formalities of establishingan investment,
and accepthost Statejurisdictionwith respect to the investment.

(3) Investors shall strive through their management policies and
practices, to contribute to the development objectives of the host
States and the local levels of government where the investment is
located.

(4) An investor shall provide such information to a potential host State
Party to this Supplementary Act, as that Party may require,
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concerning the investment in question for purposes of decision
making in relation to that investment or solely for statistical
purposes. The host State shall protect any confidential business
information from any disclosure that would prejudice the
competitive position of the investor or the investment. Nothing in
this Paragraph, shall be construed to prevent any Member State of
the Communityfromotherwiseobtainingor disclosinginformation
in connection with the equitable and good faith application of its
domestic law.

ARTICLE 12: PRE-ESTABLISHMENT IMPACT ASSESSMENT

(1) Investors and Investments shall conduct an environmental and

social impact assessment of the potential investment. Investors or
the investments shall comply with environmental assessment
screening criteria and assessment processes applicable to their
proposed investments prior to theirestablishment, as required by
the laws of the host Member State for such an investment or the laws
ofthehome State for such aninvestment. The investor shall comply
with the minimum standards on environmental and socio-cultural
impact assessment and screening that the Member States shall
adopt at the first meeting of the Parties, to the extent that these are
applicable to the investment inquestion.

(2) Investors or the investments shall make the environmental and
social impactassessments accessible in the local communityand to
affected interests in the host State where the investment is intended
to be made prior to the completion of the host State measures
prescribing the formalitiesforestablishingsuch investment.

(3) Investors, their investments and host State authorities shall apply
the precautionary principle to their environmental and social
impact assessment. The application of the precautionary principle
by investors and investments shall be described in the
environmental and socialimpact assessment they undertake.

36



ECOWAS REGIONAL INVESTMENT POLICY FRAMEWORK

ARTICLE 13: ANTI-CORRUPTION

(1) Investors and their investments shall prior to the establishment of an
investment or afterwards, refrain from involving themselves in
corrupt practices as defined in Article 30of this supplementary Act.

(2) Investors and their investments shall not be complicit in any act
described in Paragraph (1) of this article, including incitement,
aiding and abetting, and conspiracy to commit or authorization of
such acts.

(3) The acts reffered to Paragraph 1 and 2 shall be punishable in
conformity with the provisions of Article 30 of this Supplementary
Act.

ARTICLE 14: POST-ESTABLISHMENT OBLIGATIONS

(1) Investors or investments shall, in keeping with best practice
requirements relating to their activities the size of their investments,
strive to comply with on hygiene, security, health and social welfare
rules in force in the host country.

(2) Investors shall uphold human rights in the workplace and the
community in which they are located. Investors shall not undertake
or cause to be undertaken, acts that breach such human rights.
Investors shall not manage or operate the investments in a manner
that circumvents human rights obligations, labour standards as well
as regional environmental and social obligations, to which the host
State and/or home State are Parties

(3) Investors shall not by complicity with, or in assistance with others,
including public authorities, violate human rights in times of peace
or during socio-political upheavals.

(4) Investors and investments shall act in accordance with fundamental
labour standards as stipulated in the ILO Declaration on
Fundamental Principles and Rights of Work, 1998.
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ARTICLE 15:

CORPORATE GOVERNANCE AND PRACTICES

In accordance with the size and nature ofan investment,

(1) Investments shall comply with and maintain national and
internationally accepted standards of corporate governance for the
sector involved, in particular for transparency and accounting
practices.

(2) Investors and relevant public authorities of the host State(s) shall
make available to the public, any investment contract or agreement
with the host State government(s), subject to the law governing the
release ofconfidential business information.

(3) Investors shall, where appropriate, establish and maintain with the
local community, liaison processes in accordance with regionally
accepted standards.

(4) Where relevant regionally accepted standards of the type described
in this Article are not available or have been developed without the
participation of member countries, the Community shall establish
such standards.

ARTICLE 16: CORPORATE SOCIAL RESPONSIBILITY

(1) In addition to the obligation to comply with:
all applicable laws and regulations of the host Member State;
and the obligations in this Supplementary Act and in
accordance with;

# the size, capacities and nature of an investment, and
taking into account;

# the development plans and priorities of the hostState;
# the Millennium Development Goals and;
# the indicative list of corporate social responsibilities

agreed by the Member States.

(2) Where standards of corporate social responsibility increase,
investors should endeavour to apply and achieve the higher level
standards.
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ARTICLE 17: INVESTOR LIABILITY

Investors shall be subject to civil actions for liability in the judicial
process of their host State for acts or decisions made in relation to the
investment where such acts or decisions lead to significant damage,
personal injuries or loss of life in the host State.

ARTICLE 18:

RELATION OF INVESTORS LIABILITY TO DISPUTE

SETTLEMENT

(1) Where it is established by a court of competent jurisdiction of the
host State that an investor has breached Article 13 of this

Supplementary Act, the investor shall not be entitled to initiate any
dispute settlement process established under this Supplementary
Act. A host or home State may raise this as an objection to
jurisdiction in any dispute under this SupplementaryAct.

(2) Where an investor is alleged by a host Member State or an
intervener in a dispute settlement proceeding under this
Supplementary Act to have failed to comply with its obligation
relating to pre-establishment impact assessment, the tribunal
hearing such a dispute shallconsiderwhether thisbreach, ifproven,
is materially relevant to the issues before it, and if so, what
mitigating or off-setting effects this may have on the merits of a
claimor on any damages awarded in the event ofsuch award.

(3) Where a host Member State or home Member State believes that an
investor or its investment has breached Article 13or has persistently
failed to comply with its obligationsunder Article14or 15,and such
investor or investment has been notified by the host Member State
or home Member State, as appropriate, either the host Member State
or the home Member State may initiate proceedings before a
tribunal established by this Supplementary Act.

(4) Where a persistent failure to comply with Article14or 15is raised by
a host Member State defendant or an intervener in a dispute
settlement proceeding under this Supplementary Act, the tribunal
hearing such a dispute shall consider whether this breach, if proven,
is materially relevant to the issues before it, and if so, what
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mitigating or off-setting effects this may have on the merits of a
claim or on any damages award in the event of such award.

(5) AhostMemberStatemayinitiateacounterclaim beforeany tribunal
established pursuant to this Supplementary Act for damages
resulting from an allegedbreachoftheSupplementary Act.

(6) In accordance with the applicable domestic law, a host State or
private person or organization, may initiate actions for damages
under the domestic law of the host Member State, or the domestic
law of the home Member State where such an action relates to the

specific conductofthe investor, fordamagesarisingfroman alleged
breach of the obligations set out in this Supplementary Act. The
proceedings in the domestic law Court shall conform to the
procedures applicable in the Community Court ofJustice.

CHAPTER IV:

HOST STATE OBLIGATIONS

ARTICLE 19: PROCEDURAL FAIRNESS

In accordance with the requirements ofArticle 7.

(1) Host Member States shall ensure that their administrative,
legislative and judicial processes do not operate in a manner that is
arbitrary or that does not deny administrative and procedural
fairness to investors and their investments. Investors or

investments shall be notified in a timely fashion of administrative or
judicialproceedingsand changes thereofdirectly relating to them,
unless such notice is contrary to domestic law on an exceptional
basis.

(2) Hosts Member States shall act in a manner that does not create a
denial ofjusticeinjudicial and administrative proceedings.

(3) Administrativedecision-making processesshall include the right of
administrative appeal of decisions, commensurate with the level of
development of the host Member State. Judicial review of
administrative decisions should also be available through domestic
or regional judicial review processes.
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(4) Notwithstanding the differences in administrative, legislative and
judicial systems, Member States shall strive to improve the
transparency, efficiency, independence and accountability of their
legislative, regulatory, administrative and judicial processes, and
shall provide review or appeal procedures to ensure that they
operate in accordance with applicable domestic laws.

(5) Judicial and administrative review processes shall be open to the
public and documents shall be accessible by the public unless
prohibited in accordance with domestic and regional laws.
Decisions ofsuchbodies shallhoweverbeavailable tothepublic.

ARTICLE 20:

MAINTENANCE OF ENVIRONMENTAL AND OTHER

STANDARDS

Member States recognize that it is inappropriate to encourage
investment by relaxing domestic labour, public health, safety or
environmental measures and thus shall not waive or otherwise

derogate from, or offer to waive or otherwise derogate from, such
measures as an encouragement for the establishment, acquisition,
expansion or retention in their territories, of an investment.

ARTICLE 21:

MINIMUM STANDARDS FOR ENVIRONMENTAL, LABOUR
AND HUMAN RIGHTS PROTECTION

(1) Each Member State shall ensure that its laws and regulations
provide for appropriate levels of environmental protection and
shallstrivetocontinuetoimprovethoselawsand regulations.

(2) Each Member State shall ensure that its laws and regulations
provide for high levels of labour and human rights protection
appropriate to existing regional and international treaties that it
enters into, and shall strive to continue to improve these laws and
regulations.

(3) All Member States shall have a domestic social, health and
environmental impact assessment laws that meet the minimum
standards adopted by the Community on these matters.
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(4) AllMember Statesshallensurethat theirdomestic lawsand policies
are consistent with the ILO Declaration on Fundamental Principles
and Rights of Work, 1998.

(5) All MemberStatesshall ensure that their laws, policiesand actions
are consistent with the international human rights agreements to
which they are a Party and at a minimum, with the list of human
rightsobligations andagreements alreadyadopted.

ARTICLE 22: PUBLICATION OF INFORMATION

Host Member States shall make available to the public any investment
contracts or agreements with an investor involved in the investment
authorization process, subject to the release of confidential business
information.

ARTICLE 23: INCENTIVES

Potential host Member States should avoid competition for the
attraction of investment or investments through incentives or other
means that distort regionalcompetition for investments.Tothis effect,
Member States shall initiate negotiations to harmonise the adequate
incentive schemes aimed at implementing sensitization and
mobilization activities.

CHAPTER V:

HOST STATE RIGHTS

ARTICLE 24: PERFORMANCE REQUIREMENTS

(1) Member States recognize their obligations regarding trade-related
investment measures established in other international agreements
to which they are a Party.

(2) Subject to Paragraph (1), host States may impose performance
requirements to promote domestic development benefits from
investments. Measuresadopted prior to the completionof the host
State measures prescribing the formalities for establishing an
investment shall be deemed to be in compliance with this
Supplementary Act. Ifsuchmeasures are takenafterthecompletion
of the host State measures prescribing the formalities for
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establishing an investment, they shall be subject to the provisions of
this SupplementaryAct.

(3) Measures covered by this Articlemay include requirements:

a) to export a given level or percentage of goods or services;

b) to achievea given levelor percentage ofdomestic content;

c) to purchase, use or accord a preference to goods produced or
services provided in its territory;

d) to purchase goods or servicesfrom persons in its territory;

e) to relate the volume or value of imports to the volume or value
of exports or to the amount of foreign exchange flows
associated with such investment;

f) to restrict sales of goods or services in its territory that such
investment produces by relating such sales to the volume or
value ofitsexportsor foreignexchangeearnings;and

g) similar measures intended to promote domestic development.

ARTICLE 25:

IMPLEMENTATION OF COMMUNITY RULES ON

INVESTMENT PROMOTION AND FACILITATION OF

INVESTMENT

(1) The Community shall create regional structures for the
implementation of the Community Investment Rules Member
States in the area of the promotion and the facilitation of
investments.

(2) Member States shall establish or maintain appropriate National
structures for the same purpose.

(3) The Member States shall take appropriate steps to facilitate
Diaspora investment into the region.

(4) Member States shall adopt relevant regional initiatives to promote
investments in the region including investment guarantee
mechanisms, integration ofcapital and other measures.
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ARTICLE 26: ACCESS TO INVESTOR INFORMATION

(1) Host States have the right to seek information from a potential
investor or its home State about its corporate governance history
and its practices as an investor,including in its home State.

(2) Host States shall protect confidential business information they
receive in this regard.

(3) Host States may make the information provided available to the
public in the community where the investment may be located,
subjectto the protectionofconfidential businessinformationand to
other applicable domestic laws.

CHAPTER VI:

HOME STATE RIGHTS AND OBLIGATIONS

ARTICLE 27:

ASSISTANCE AND FACILITATION FOR CROSS-BORDER

INVESTMENT

(1) Home Statesmay facilitatecrossborder investment to other States in
the Community in line with ECOWAS Treaty. However such
assistance shall be consistent with the development goals and
priorities of the receiving States of such investment and must not
violate the commitments of Members States to the Community. Such
assistance may include:
a) capacity building with respect to host State agencies and

programmesoninvestment promotionand facilitation;
b) insurance programmes based on commercialprinciples;
c) technology transfer; and
d) periodictrade missions, support for jointbusiness councilsand

other cooperative activities to promote sustainable
investments.

(2) Home States shall inform host States of the form and extent of
availableassistanceas appropriate for the type and size of different
investments.
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ARTICLE 28: INFORMATION

(1) Home States shall, on request and in a timely manner, provide to a
potential host State such informationas is requested and available
forthepurposes ofthehostState tomeetitsobligations and perform
its duties in relation to an investor or investment under this
Supplementary Act and the host State's domestic law. Home States
shallprotectconfidential business information inthisregard.

(2) Home States shall, on request, and in a timely manner, provide
information relevant to thehome State standards that might apply
underlikecircumstances totheinvestment proposed byitsinvestor,
including but not limited to the home State's environmental and
socialpublichealth impactassessmentprocess.

ARTICLE 29: INVESTOR LIABILITY IN HOME STATE

HomeStatesshall ensure that their legalsystemsand rules allow for, or
do not preventor unduly restrict, thebringing ofcourtactions on their
merits before domestic courts relating to the civil liability of investors
for damages resulting from alleged acts ordecisions made byinvestors
in relation to theirinvestments in the territory ofotherMember States.
The hostState laws onliability shall apply tosuch proceedings.

ARTICLE 30: OFFENCES AND SANCTIONS

(1) Member States shallconsider ascriminal the following offences and
investigate, prosecute and punishthesaidoffences withappropriate
sanctions

(a) the offering, solicitation or acceptance of an offer, promise or
gift of any pecuniary or other nature, whether directly or
through intermediaries, to any public official of the host State,
for that official or for a third party, in order that the official or
third party act or refrain from acting in relation to the
performance ofofficial duties to achieve any favour in relation
to a proposed investment or any licenses, permits, contracts or
other rights in relation to an investment; and
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(b) anyacts constituting anyoftheacts described inParagraph (A)
including incitement, aiding and abetting, conspiracy to
commit or authorization ofsuch acts;

shall be made criminal offences in the host Member State and subject
toappropriate criminalenforcementand sanctions.

(2) All home States shall ensure that any money or other forms of
benefits encompassed in Paragraph (1) shall not be recoverable or
deductible in any fiscalor taxpolicies.

(3) HomeStates shall, whenpossible, provideallavailable information
that might assist a dispute settlement tribunal under this
Supplementary Act indetermining whether there hasbeen abreach
ofan anti-corruption obligation.

CHAPTER VII:

RELATION TO OTHER AGREEMENTS

ARTICLE 31:

RELATION TO OTHER INVESTMENT AGREEMENTS AND
OBLIGATIONS

(1) All investmentagreements enteredinto by MemberStatesprior to
entryintoforce of thisSupplementary Act, shall to the extent that
the provisions of such Agreements are inconsistent with the
provisions ofthisSupplementaryAct, renegotiate those agreements
withina transition period oftwenty four(24) monthstomakethem
consistentwiththepresentCommunityInvestmentSupplementary
Act.

(2) MemberStatesshall ensure that all future investment agreements to
which they may become Party are fully consistent with this
Supplementary Act onInvestment; particularly withthebalance of
rights andobligations itestablishes, andthe principal features ofthe
dispute settlement system. Member States may be called upon to
assesscompliancewith theseobligations.
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ARTICLE 32:

RELATION TO OTHER INTERNATIONAL AGREEMENTS

(1) Member States shall ensure that the provisions of other
international trade agreements to which they are a party are
consistent with the provisions of this Supplementary Act. Member
States shall collaborate to ensure the effective application of the
provisions of this Act within the international trade agreements.

(2) In the event of any dispute arising on this issue, the Member States
shall seek to resolve such dispute within the framework of this
SupplementaryAct as a first step.

CHAPTER VIII:

DISPUTE SETTLEMENT

ARTICLE 33: DISPUTE SETTLEMENT PROCEDURES

(1) In the event of a dispute between Member States, or between a
Member State and an investor, or between an investor and a host

State, the party wishing to raise the dispute shall issue a notice of
intention to initiate arbitration to the other potential disputing Party
or Parties using a dispute settlement procedure prescribed below.

(2) There shall be a minimum period ofsix months between the date of a
notice of intention to initiate a dispute settlement process under this
Supplementary Act, and the date a Party or investor as the case may
be, may formally initiate a dispute. During this period, Member
States make efforts to reach an amicable settlement of possible
disputes. The use of good offices, conciliation, mediation or any
other agreed dispute resolution process may also be applied.

(3) Where mediation is adopted as the dispute resolution process, the
disputants shall use an approved mediator for this purpose.

(4) If no mediator is chosen by the disputing parties prior to three
months before the expiration of the amicable settlement period, a
mediator who is not a national of one of the State parties to the
dispute shall be appointed. The conditions for the appointment of
the said mediator shall be set out in the relevant regulation.
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(5) Member States may also establish national mediation centres to
facilitate the resolution of disputes between Parties and investors or
investments, taking into account regional rules, customs and
traditions on investment. Mediators officially appointed to such
centres shall be incorporated into the Agency's list through the
national mediation centres.

(6) Any dispute between a host Member State and an Investor, as
envisaged under this Article that is not amicably settled through
mutual discussions may be submitted to arbitration as follows:

(a) a national court;
(b) any national machinery for the settlement of investment

disputes;
(c) the relevant national courtof the Member States.

(7) Where in respect of any dispute envisaged under this Article, there is
disagreement as to the method of dispute settlement to be adopted;
the dispute shall be referred to the ECOWAS Court of Justice.

ARTICLE 34:

TRANSPARENCY OF THE DISPUTE SETTLEMENT

PROCEDURES

(1) All documents relating to a notice of intention to arbitrate, the
settlement of any dispute, the initiation of a panel or appeal, or the
pleadings, evidence and decisions in them shall be available only to
the parties to the disputes.

(2) Procedural and substantive oral hearings shall be open to the public
also.

ARTICLE 35:

ENFORCEABILITY OF FINAL AWARDS/DECISIONS

(1) The Final Awards/Decisions on Investment disputes made by
mediations, arbitrations and judicial bodies shall be enforceable

(2) Member States parries to the Supplementary Act shall abide by the
decisions of mediation, arbitration and judicial bodies on
investment disputes. Notwithstanding this provision, disputant
parties may seekredress fromcompetent jurisdictions.
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ARTICLE 36: GOVERNING LAW IN DISPUTES

When a claim is submitted to a panel or an appeal tribunal, it shall be
decided in accordance with this Supplementary Act, and subsidiarily,
any other national, Community, and international law/rules agreed
upon by the parties.

CHAPTER IX:

GENERAL EXCEPTIONS

ARTICLE 37: NATIONAL SECURITY

Nothing in this Supplementary Actshall be construed:
a. to require a Member State to furnish or allow access to any

information the disclosure of which it determines to be
contrary to its essential security interest; or

b. to preclude a Member State from applying measures that it
considers necessary for the fulfillment of its obligations under
the United Nations Charter with respect to the maintenance or
restoration of international peaceor security, or the protection
of its own essential security interests.

ARTICLE 38: GENERAL RESERVATIONS AND EXCEPTIONS

(1) The provisionsof this Supplementary Act, exceptArticle 8, do not
apply to any law or other measure of a host State the purpose of
which is to promote the achievement ofequality in its territory, or
designed to protect or advance persons, or categories of persons,
disadvantagedby long-term historic discrimination in its territory,
provided that such law or other measure is compatible with the
requirements of Article 19.

(2) StateParties may take such measures as are necessary to avoid or
abate a balance of payments emergency. Such measures shall be
kept in force forasshorta timeaspossible toaddress theemergency
situation. Suchmeasuresshallnotbesubject to thisSupplementary
Act.
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CHAPTER X:

FINAL PROVISIONS

ARTICLE 39: REGIONAL CO-OPERATION

Member States may conclude co-operation agreements on matters
covered by thisSupplementary Act, as well as on the development of
regional capacities in this field.

ARTICLE 40: AMENDMENT AND REVISION

(1) Any Member State, the Council of Ministers, the ECOWAS
Parliament and the ECOWAS Commission may submit proposals
for the amendment or revision of this SupplementaryAct.

(2) Proposals not emanating from the ECOWAS Commission shallbe
submitted to it. The Commission shall forward all proposals for
amendment and revision to the Member States not later than thirty
(30) days aftertheir receipt. Uponexpiration of the thirty (30) days
notice given toMember States, theAuthority ofHeadsofStateand
Government shall examine the proposals for amendment or
revision of the SupplementaryAct.

(3) Theamendments or revisions shall be adoptedby theAuthority of
Heads of State and Government in accordance with the provisions
of Article9 of the ECOWAS Treaty. The adopted amendments and
revisionsshall enter into force upon their publication in the Official
Journal of the Community.

ARTICLE 41: PUBLICATION

This Supplementary Act shall be published by the ECOWAS
Commission in the OfficialJournal of the Community within Thirty (30)
daysof its signature by the Chairperson of the Council ofMinisters. It
shall alsobe published by eachMember State in its National Gazette
within thirty (30) daysafternotificationby theCommission.
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ARTICLE 42: ENTRY INTO FORCE

1. This Supplementary Act shall enter into force upon its publication.
Consequently, signatory Member States and the Institutions of
ECOWAS undertake to commence the implementation of its
provisions on its entry into force,

2. This SupplementaryAct is annexed to the ECOWASTreaty of which
it is an integral part.

ARTICLE 43: DEPOSITORY AUTHORITY

This Supplementary Act shall be deposited with the Commission which
shall transmit certified true copies thereof to all Member States and
shall register it with the African Union, the United Nations and such
other organizations as Council may determine.

IN WITNESS WHEREOF, WE, THE HEADS OF STATE AND

GOVERNMENT OF THE ECONOMIC COMMUNITY OF WEST

AFRICAN STATES, HAVE SIGNED THIS SUPPLEMENTARY ACT

DONE AT ABUJA THIS 19 DAY OF DECEMBER 2008

IN SINGLE ORIGINAL IN THE ENGLISH, FRENCH AND

PORTUGUESE LANGUAGES, ALL THREE (3) TEXTS BEING

EQUALLY AUTHENTIC
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